IN THE ONITED STATES COURT OF APPEALS
POR TEE DISTRICT OF COLUMBIA CIRCUIT

Noe. 79=1112 and Consclidated Cases

CEEMICAL MANUFTACTURERS ASSOCIATION, et al.,
_ Pcti:icnq:!'
Ve

DNITED STATES ENVIRONMENTAL PRCTICIION AGENCY,
Respondens.

SETTLEMENT AGREZMENT

Industsy petiticners and respondents United States
Invizonmental Protection Agency, et al., ("EPA®) intending to
be bound by this aacuacn:. hezeby stipulate and agree as Z2ollows:

1. This agzeement i: intended to act as a settlenment c2
1ll of the issues Taised by industry petitioners in these
consol;da:od cases.

2. The “"dual definition of sourca® and :ucons::uctian'
issues are moot, because of the publication of Zinal rcgula:zons
deleting those Tequizementzs. 46 Fed. Reg. 50766 (October 14,
1981).

3. EPA has proposed =o delete the °vessel emissions®
cequirenents and staved them pending 2inal aczion on .the

proposal. 46 Ted. Reg. 61612, €1613 (Decembes 17, '1981),
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£PA shall make good faich best efforts to take final ac=icn on

the proposal by May 14, 1582.
4. EPA shall propese in the Federal Recister the

regulatory amendments which appear in Exhibit A to this
agreezen:z (the °Exhibit A amendments®) or such amendments as'
vould have substantially the sane gttﬁct as the IExkibit A
anendments. IPA shall make good Zaith best effozts (a) to de
so within 90 days from the date of execution of this agreement
and (b) to take 2inal action on the proposed amendments
within 130 days from the date the proposal appears in the
Federal Register. 1In addiziocn, EPA shall not extend the

period %3z initial comment on the proposed amendments beyond

60 days.
S. The American Iron and Steel Institute, et al., peti-

tioners in No. 80-2223, do not join in this settlement with
" respect ¢ the 1an§uaqc.scg,£orth in Exhibit A at paragraphs
A(4), B(4), C(S5), D(S) and E(S) (relating to the nen-inclnsian
o2 increases and decreases of fugitive emissions in determina-
tions of vhether a change at a stationary source resules in ¢
significant net cai:iiens increase) as it applies to the iron
and steel manufacturing industry and reserve the right %o
challenge that language, if promulgated wich substantially zhe
same effect, in a court with proper jurisduction.

€. EPA currently plans to begin rﬁlcn&ktnq within zhe
nexs several months to rovis; the national ambient air gquali:zy
standards (*NAAQS®) Zor “particulate matzer®. EPA intends =0

propose, not only new concentration levels for the NAAQS, bus
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also a nev definition of "particulate natter® which would
oxcludo'pa:ticles above 2 size that EPA vill determine alter
Surther aaalysis of the rslevant scinntizié infcsmation. wﬁcn
EPA proposes a new size cutoff for purposes of the NAAQS, it
shall alse Propose (a) a nev sizc?cn:atz £or PSD purposes
that would remain in effect indefinitely (the °“permanent PSD
cuteff®) and (b) an interinm size cutoff for PSD pu:?escs that
vould remain in effect until EZPA takes final action on the
permanent PSD cuzoff. The interim cutoff will exclude only
those particles which elcn:ly_appcaé not to_pose substantial
healsh and wvelfare Tisks and therefcre ace highly likely to bDe
excluded permanently. IPA sball make good faith bcgf efforzs
(a) to propose the permanent and interism PSD cutoffs by June 1,
1982, and (b) to take £inal action on the interim PSD cutoff by
September 30, 1582. 1In addition, EPA ;hall not extend the period
for initial comment on the in:irin ésnlcneazz beycnd 45 days.
L 7. Om eor hote:t the date that it proposes the amendments
desc:ibcdvin pa:ag:tph 4 above, IPA shall also publish in;;ub-
stance :hc»tallovinq guidance in the PFederal Register:

a. I£ a violation of a PSD increment is dis~
covered, the state has an obligation under
40 C.P.R. $51.24(a)(3) to adcpt such
cevisions to its state implemenzation plan
(°SIP®) as would be necessary to cure the
viclation, and to submit them to EPA for
approval within 60 days after discovery of

- the vislation or within such longer period
as EPA zay desermine alfter consultation
vith the state. EIPA will poscpone, unzil
it takes £inal actzion on a permanent PSD
cutofl for particulate matter, the time by
which a state must sudnit a SIP cevision to
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cure a violaticsn of an incTement for Parziz-
ulace matses, if the state requests such a
postponenens.

b. Under any basic permit progham chat congsists

 of the requirements outlined by 40 C.F.R.
51.18(a)=(i), and hencs no requirement celat-
ing to PSD increments, the pernitting authoris
may issue a pesmit even iZ the modeling shows
e=hat the project iz guestion would cause o
contsribute to0 a viclation of a PSD increment
for particulats matler. :

e. In revising the Ezmissions OSlse: Incerprezative
Ruling ia January 1979 and ia providing guid-
ance to the states for the preparation of SIP?
revisions to meet the requirements of Section
173 of the Act, EPA stated that *in determining
she lowest achievable emissicn rate (LAER), the
reviewing authority may consider cransfer o2
technology £roa one socurce type tO another vhere
such technology is applicable.® 44 Fed. Reg.
3280 (Januazy 16, 1979): 44 Fed. Reg. 20379
(Apzil 4, 1979). EPA interprets thac statement
to mean decely that the Agency would not
disapprove a SIP revision which requited tech-
nology transfer for LAILR determinations. The
statemant does not mean that EPA would approve a
SIP revision which sought to incorporate the
Section 173 requirements only if the revision
required technology transfer. 7To the contary,
an express prohibition against technology tTans~.
fer in the revision would not be grounds for

disapproval.
8. As expediticusly as practicable, EPA shall (a) propose ir

the Federal Register the :'quiascry anendaents wvhich appear in
txhibiz 3 to this agreement (the °Exhibit B amendments”®), or such
amendments as would have suds:tantially the same effect as the
Exhibit B amendnents, and (b) take final action on the proposed
amcndaent:; In addition, EPA shall not extend the pericd for
inicial comment on the proposed amendments bdeyond 60 days.

9. EPA shall hold a meeting in the £izst week cf April

1982 o repert on ics progress in preparing the Federal Register
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netice for the proposal of the amendments described in pana-
gTaph 8 of this agreement and to receive comment on that progress.
EPA shall acid meetings Zfor tho_sano pucposes evecsy forsy days
ascer the 2irst meeting until the notice appears in the Tederal
Reciscer., EPA shall invite each of the indus::y‘pcti:ianc:!.
and mav invite anyone else, to pasticipate in those nmeetings.

10. Before the Administrator signs the Federal Register
notice described in paragraph 9 cf this agreement, or the
Federal Register notice £or the preoposed amendments described
in paragraph 4, EPA shall provide industry petitioners with an
cpporsunity to seviev and comment on that notice. EPA may pro-
vide any=ne else the same opportunity. '

1l. If an indusesy pctitia;cr demonstrates to EPA that, in
the period before the Agency takes final action on the proposals
desc:ibcd in pa:aq:xphs 4, 6 or &, the petitioner will su‘ze:
:zgnztican° hazm 2:0: one of the p:ovisians under =hallcnge in
these cases, then EPA ghall consider g:zntinq the petitioner
: in cerim relief from that provision.

; 12. I£ EPA ;ra-ulgates a £in:l;tnnhbncne':ha:-bas substan=-
.tially the sane effect as one of the aaﬁnﬂnon:s in 46 Fed. Reg.
61613, Exhibit A or Exhibit B, any industcy petitiones who in
these cases aéhgh: ceviev cf the amended provision shall move
voluntarily to dismiss its petition as to that provision. To =a

exzent that EPA fails %o promulgate final amendments which have



IN WITNESS WEEREOF, the pacties have executed this

Setzledent Agresment tiis ;;ZL day of February, 1982.

ALSON R. KEMP, JR.
Pillsbury, Madison & Su:..a
225 Bush Street ;
San Prancisco, CA 954120

Attorneys for Chevron U.S.A., Inc.

O.mms ’fm:c-

PETER S. :vum

Bunton & Williams

1819 Peansylvania Avenue, W
Wagshingzon, D.C. 20036

Atzorneys £or Alabama Poves Company, et al.

ironmental Defense Section

Land and Ratuzal Resources Division
Depaztoment of Justice

Washingssn, D.C. 20530

Attozrney for the Environmental
Protection Agency

HBolland & Bazx:
1875 %ye Streez, NW
Washingson, D.C. 20006

Atzorneys fo3 Amgrican Mining Congress,

Anerican Petcoleun Ingtizute
2101 L Streez, KW
Washington, D.C. 20036

Azcorney for the Amezican Pescoleum Inaszi



vtnson a Elkins
1101 Cennecsicut Afenue, W

Attornays £or GATX Terminals Corperation

PA!RIC:A BARALD

Covingzon & Bucling

1201 Pennsylvania Avenue, KW
w.‘hiaquﬂ P D.C.

Atzorneys for Chemical Manufacturers
ociation, et al.

RIGDON B. BOYXIRN

Chadbourne, Packe, Whiteside & Wolils
1612 K Stoeez, NW ..
Washingzon, D.C. 20006

Attorneys for the American Paper Institute
et al.

HARLEY N. TRICE

ROBERT A. EMMEIT

Reed, Smaith, Shav § McClay
. 1150 Connecticut Avenue, NW
Washingzon, B.C. 20036

Attorneys for the American Izen & Steel
Institute, et al.

®

LOUIS E. TOSI
WILLIAM L. PATBERG
Fullez & Benry

1200 Edison Plaza
Toledo, Dhic 43606

Attorneys for General Motors Corporation





